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The Prudent Investor Rule Past, Present and Future:
A View from Illinois
Jane G. Ditelberg*
Now included as Article 9 of the Uniform Trust Code1 (the
“UTC”), the Uniform Prudent Investor Rule (“UPIA”), first promulgated by the Uniform Law Commission in 1994, represented a sea
change in the investment powers and responsibilities of trustees.2 Three
elements of the UPIA in particular fundamentally changed the manner
in which trusts are administered and the standard by which trustees’ investment decisions are evaluated. These are (1) considering the portfolio as a whole, rather than each asset, (2) recognizing the role risk assets
play in modern, diversified portfolios and the trustee’s duty to balance
risk and reward, and (3) permitting the trustee to delegate investment
responsibilities to third party professionals rather than requiring the
trustee to make all investment decisions herself.3 Rejecting the “Prudent Man” standard, which asked whether a particular asset was one a
prudent man would buy or hold under the circumstances,4 the prudent
investor rule asks whether the trustee, herself or with the assistance of
* Jane G. Ditelberg is Assistant General Counsel and Senior Vice President at The
Northern Trust Company in Chicago, Illinois. She is an ACTEC fellow, a member of the
Chicago Estate Planning Council, and a member of the Chicago Bar Association where
she served on the Task Force on the Illinois Trust Code. She would like to thank Lyman
Welch, Erica Lord and Susan Snyder for their helpful comments on an earlier draft of
this article.
1 The Uniform Trust Code promulgated in 2000 included the UPIA as Article 9. In
2000, at the time the UTC was published, 35 states had already adopted the UPIA. See
UNIF. TRUST CODE Prefatory Note (UNIF. LAW COMM’N 2010).
2 See Max M. Schanzenbach & Robert H. Sitkoff, The Prudent Investor and Market
Risk: An Empirical Analysis (Harv. U. John M. Olin Ctr. of L., Econ. and Bus., Discussion Paper No. 816, Mar. 2015), http://www.law.harvard.edu/programs/olin_center/papers/pdf/Sitkoff_816.pdf.
3 See UNIF. PRUDENT INVESTOR ACT Prefatory Note (UNIF. LAW COMM’N 1994).
4 The prudent man standard arose from Harvard College v. Amory, 26 Mass. (9
Pick.) 446, 461 (1830). See also Mayo A. Shattuck, The Development of the Prudent Man
Rule for Fiduciary Investments in the United States, 12 OHIO ST. L.J. 491, 501-04 (1951)
(discussing the American Bankers Association development of a model statute for the
“Prudent Man Rule”); RESTATEMENT (SECOND) OF TRUSTS § 216(1) (AM. LAW INST.
1959); UNIF. PRUDENT INVESTOR ACT § 1 cmt. Prior to the prudent man standard, legislatures in both England and America often limited a trustee to a restricted list of permitted investments, designed to avoid rather than balance risk. See Schanzenbach & Sitkoff,
supra note 2, at 3-4.
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investment professionals, has created a prudent, diversified portfolio appropriate under the circumstances, including balancing the needs of current and future beneficiaries and earning an appropriate total return
given the market conditions.5 It arguably represents the most significant
change to trust law in the twentieth century.6
The drafters of the UPIA drew from the 1992 Restatement (Third)
of Trusts and statutes of other states, including Illinois, which adopted
their own prudent investor rules before the uniform law was drafted.
The Restatement in turn drew from many sources, including ERISA
and statutes in states like Delaware and California.7 Illinois, which
based its work on a 1990 draft of the Restatement,8 passed its version of
the Prudent Investor Rule (“IPIR”) in 1992.9 The drafters of the UPIA
acknowledged that certain portions of the UPIA were influenced or inspired by the IPIR.10
On July 12, 2019, the Governor of Illinois signed into law the Illinois Trust Code (hereinafter “ITC”), which takes effect January 1,
2020.11 In this Act, the drafters merged portions of the UTC with existing Illinois law, creating a hybrid. This made Illinois the thirty-fifth
state to adopt the UTC. For Article 9, the drafters of the ITC looked
both back to the IPIR as well to new ideas that have evolved since the
UPIA was originally promulgated. By being both first and last, Illinois
had a special vantage point for purposes of evaluating the impact of the
prudent investor rule.
Article 9 of the ITC recodifies the IPIR in most respects.12 In part,
this is because the drafters wished to avoid any implication that precedent under the original statute no longer applied. Recognizing that the
ITC has several meaningful differences from the UPIA, Article 9 of the
ITC is referred to as “The Illinois Prudent Investor Law.”13
5 See RESTATEMENT (THIRD) OF TRUSTS § 227 (AM. LAW INST. 2007); see also
UNIF. PRUDENT INVESTOR ACT § 3.
6 See John H. Langbein, The Uniform Prudent Investor Act and the Future of Trust
Investing, 81 IOWA L. REV. 641 (1996).
7 See Jerold I. Horn, Prudent Investor Rule, Modern Portfolio Theory and Private
Trusts: Drafting and Administration Including the “Give-Me-Five” Unitrust, 33 REAL
PROP. PROB. & TR. J. 1, 6 (1998); see also Richard L. Revesz, How the ALI Empowered
Fiduciaries to Have Better Investment Strategies, ALI REP. (Am. Law Inst., Phila., Pa.),
Fall 2017, at 1, 3 (also available at https://www.ali.org/news/articles/how-ali-empoweredfiduciaries-have-better-investment-strategies/).
8 See John H. Langbein, Reversing the Non-Delegation Rule of Trust-Investment
Law, 59 MO. L. REV. 105, 116 (1994).
9 Pub. L. No. 87-715, 1991 Ill. Laws 3567, 3572.
10 See UNIF. PRUDENT INVESTOR ACT Prefatory Note (UNIF. LAW COMM’N 1994).
11 Pub. L. No. 101-0048, 2019 Ill. Legis. Serv. (West) (effective Jan. 1, 2020).
12 760 ILL. COMP. STAT. 3/901-3/912 (effective Jan. 1, 2020).
13 Id. § 3/900.
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ITC’s Article 9 has eliminated the IPIR’s notice provision for investment delegations,14 consistent with the UPIA. While there is no
longer a statutory advance written notice requirement for a valid delegation, a trustee is not relieved of the duty to inform beneficiaries of
matters regarding the trust, which would include investment delegations, as provided in Article 8 of the ITC. Now the notice obligations are
properly addressed as part of the relationship between the trustee and
the beneficiary, rather than a question of the validity of the delegation
to the third party. This is intended to streamline the delegation process
while still protecting the beneficiaries’ rights. The ITC drafting committee based their decision in part on positive experience in states that had
adopted the UPIA (which used this approach).15
The ITC also eliminates the IPIR’s fiduciary standard for an investment advisor to whom investment responsibilities are delegated, and
substitutes, in Section 807(c), a requirement that “an agent owes a duty
to the trust to exercise reasonable care to comply with the terms of the
delegation.” This language is from UPIA Section 9(b). The drafters of
the UPIA rejected the IPIR approach due to concerns that qualified
advisors might refuse to accept delegated investment responsibility if
they were held to such a standard, and the ITC drafting committee
reached the same conclusion based on their experiences under the IPIR.
The factors listed for consideration in making investment decisions
are permissive (“may”) in the ITC16 as they were in the IPR.17 This
differs from the mandatory (“shall”) language in the UPIA18 The ITC,
as did the IPIR, states that “[t]he Trustee’s decision to retain or dispose
of an asset may properly be influenced by the asset’s special relationship
or value to the purposes of the trust or to some or all of the beneficiaries”19 while the UPIA lists “an asset’s special relationship or special
value, if any, to the purposes of the trust or to one or more of the beneficiaries” as a factor a trustee must consider when investing trust assets.20 In addition, the exception to the duty to diversify is drafted
differently. In the ITC, as it was in the IPIR, it is phrased “unless the
trustee reasonably believes it is in the best interests of the beneficiaries
or of the trust not to diversify”21 while in the UPIA it is “unless the
trustee reasonably determines that, because of special circumstances,
14

See id. §§ 3/807, 3/909.
The author served as a member of the Chicago Bar Association’s Task Force on
the ITC.
16 760 ILL. COMP. STAT. 3/902(c)(8), (d).
17 Id. 5/5(a)(6).
18 UNIF. PRUDENT INVESTOR ACT § 2(c) (UNIF. LAW COMM’N 1994).
19 760 ILL. COMP. STAT. 3/902(c)(10) (effective Jan. 1, 2020).
20 UNIF. PRUDENT INVESTOR ACT § 2(c)(8).
21 760 ILL. COMP. STAT. 3/903.
15
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the purposes of the trust are better served without diversifying.”22 Illinois courts on occasion have determined that the Illinois standard
(IPIR) differs from the UPIA and demands a different analysis. For example, in Illinois there appears to be broader authority to retain assets
with significance to the purpose of the trust or to one or more of the
beneficiaries than under the UPIA,23 given that this factor is emphasized and separate from the other considerations for diversification
decisions.24
A completely new provision in the ITC, found in neither the IPIR
nor the UPIA, adds another set of considerations for the trustee making
prudent investments, namely the environmental, social, and corporate
governance (“ESG”) implications of the investment, or so-called “socially responsible” or “sustainable” investing.25 In recent years, investors have increasingly demanded more than just economic return on
their investments. They are looking to use their wealth and investment
strategies to promote social policies they care about.26 The trend was
noted as early as 1995, when it is reported there were less than $1 trillion
22

UNIF. PRUDENT INVESTOR ACT § 3.
See, e.g., Moss v. N. Tr. Co., No. 07 CH 24749, 2015 WL 10519671, at *4 (Ill. Cir.
Ct. Dec. 30, 2015).
24 One other difference is that neither the IPIR nor the ITC imposes a higher duty
of care on a professional trustee in the way that the UPIA does, given that existing law in
Illinois provides that all trustees (and executors) are subject to the highest standard of
care. See, e.g., Harris Tr. & Sav. Bank v. Wanner, 66 N.E.2d 867 (Ill. 1946); Christy v.
Christy, 80 N.E. 242 (Ill. 1907); In re Estate of Lindberg, 388 N.E.2d 148 (Ill. App. Ct.
1979); Estate of Venturelli v. Granville Nat’l Bank, 370 N.E.2d 290 (Ill. App. Ct. 1977); In
re Estate of Busby, 6 N.E.2d 451 (Ill. App. Ct. 1937). In addition, the ITC adds a version
of UPIA Section 7 on Investment Costs not included in the IPIR. Section 805 of the ITC,
addressing costs of administration, states: “[I]n administering a trust, the trustee may
incur only costs that are reasonable in relation to the trust property and the purposes of
the trust.” 760 ILL. COMP. STAT. 3/805. Some commentators believe this UPIA principle
favors passive index investing for part or all of trust portfolios. See Bryon W. Harmon &
Laura A. Fisher, The Prudence of Passivity: An Argument for Default Passive Management in Trust Investing, 44 ACTEC L.J. 147 (2019).
25 760 ILL. COMP. STAT. 3/902(c)(7)-(8) (effective Jan. 1, 2020). This is consistent
with the Illinois legislature’s passage in the same legislative session of the Illinois Sustainable Investing Act, which specifies similar factors for consideration in the investment of
public funds. See Sustainable Investing Act, Pub. L. No. 101-0473, 2019 Ill. Legis. Serv.
§15(a) (West) (effective Jan. 1, 2020).
26 See Rahki Kumar & Ali Weiner, Five Trends in the ESG Investing Landscape for
2019, STATE ST. GLOB. ADVISORS BLOG (Jan. 7, 2019), https://www.ssga.com/blog/2019/
01/five-trends-changing-the-esg-investing-landscape-in-2019.html (“Increasingly, we see
investors embrace ESG investing due to the ‘value’ it offers to long-term investors. . . .
The development of market infrastructure such as the Sustainability Accounting Standards Board (“SASB”) Framework has encouraged companies to report their ESG activities in ways that are material to investors.”).
23
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invested subject to an ESG mandate.27 Between 2016 and 2018, sustainable, responsible and impact investing grew more than 38%, from $8.7
trillion in 2016 to $12 trillion in 2018, according to the U.S. Forum for
Sustainable and Responsible Investment.28 Their website today lists 180
mutual funds with this focus.29 In the first half of 2019, there was 15%
growth in money market funds with ESG characteristics.30 Increasingly,
individual and institutional investors wish to screen investments to exclude investments with certain characteristics, for example gun manufacturers, or to allocate a portion of their portfolio to stocks that promote
certain values, such as companies with low carbon footprints, even if
such investments might otherwise not have the same economic rate of
return.31 And, it is argued, the long term economic rate of return for
sustainable investments may meet or even exceed those of other
investments.32
Returning to the original premise of the prudent investor rule, it
becomes clear why including ESG considerations among the factors a
trustee may consider in constructing a portfolio is a logical next step in
the rule’s evolution. As trustees consider how a prudent investor would
invest her own assets, the trend in sustainable investment merits
thoughtful consideration. The UPIA, and its Illinois counterpart, permit
trustees to consider other intangible benefits that a particular asset may
have for the grantor or the beneficiaries of a trust, such as a special
personal relationship with the asset (like a family home or farm) or a
special financial interest (like stock in a closely-held business that employs the beneficiary).33 Socially responsible investing follows the same
model in allowing the prudent trustee to consider other values of the
27 Sustainable and Impact Investing-Overview, US SIF (2018), https://www.ussif.org/
files/2018%20Infographic%20overview%20(1).pdf.
28 Michelle Zhou, ESG, SRI, and Impact Investing: What’s the Difference?, INVESTOPEDIA (2019), https://www.investopedia.com/financial-advisor/esg-sri-impact-investingexplaining-difference-clients/ (last visited Oct. 9, 2019).
29 Sustainable, Responsible and Impact Mutual Fund and ETF Chart, US SIF
(2019), https://charts.ussif.org/mfpc/ (last visited Oct. 9, 2019).
30 Billy Nauman, ESG Money Market Funds Grow 15% in First Half of 2019, FIN.
TIMES, July 14, 2019, https://www.ft.com/content/2c7b8438-a5a6-11e9-984c-fac8325aaa04.
31 Peter Smith, Schroders Buys Majority State in BlueOrchard, FIN. TIMES, July 26,
2019, https://www.ft.com/content/3e8dc2dc-074a-317d-ae02-1b47caef1ab6.
32 Morgan Stanley reported in 2015 that “investing in sustainability has usually met,
and often exceeded, the performance of comparable traditional investments. This is on
both an absolute and a risk-adjusted basis, across asset classes and over time, based on
our review of US-based Mutual Funds and Separately Managed Accounts (SMAs).” Sustainable Reality: Understanding the Performance of Sustainable Investment Strategies,
MORGAN STANLEY INST. OF SUSTAINABLE INVESTING (Mar. 2015), https://www.morgan
stanley.com/assets/pdfs/sustainableinvesting/sustainable-reality.pdf.
33 760 ILL. COMP. STAT. 5/5(a)(4) (section scheduled to be repealed on January 1,
2020); UNIF. PRUDENT INVESTOR ACT § 2(c)(8) (UNIF. LAW COMM’N 1994).
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grantor and the beneficiary. Acknowledging the role of ESG considerations in making prudent investments puts trustees on equal footing with
other investors, including individuals, institutional investors, and those
who oversee the investment of public funds.
Those of us in Illinois, where the UTC is a novelty, join the Uniform Law Commission and the ACTEC Law Journal in celebrating the
twentieth anniversary of the UTC. Practitioners in Illinois and other
states that adopted a prudent investor rule before the UPIA can be justifiably proud of the subsequent national trend that has had such a
broad-reaching impact on modern trust law. Further, having just reconsidered these issues in drafting the new ITC, Illinois has once again
forged ahead of the curve in adding ESG investing factors as considerations for prudent trust investments. We are eager to see whether other
states and the Uniform Law Commission follow Illinois into what may
be the next big change in trust law.

